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| appreciate the opportunity to appear before you today and
share ny views on the need for Congress to extend Section 5 of
the Voting Rights Act, 42 U S.C. § 1973c.

| have attended a nunber of conferences recently on the
Voting Rights Act and the special provisions that are schedul ed
to expire in 2007. | nvari ably someone will nake the comrent,
"we don't need Section 5 anynore because Bull Connor is dead.”
| have always found such statenents to be sinplem nded in the
extreme. Bull Connor is dead, but so is Thomas Jefferson. So
is George Washington. So is ny grandfather. So is WIliam
Tecunseh Sherman. So is WIIliam Shakespeare, and the |ist goes
on and on. Sinply because all of these people are dead, it does
not nmean that they are erased from nenory and history, that
their | egacies no | onger exist, that they do not influence the
way we think and act. The past continues to informthe present.

Recent voting rights litigation throughout the South and in
| ndian Country, as well as Court findings of w despread and
systematic discrimnation against mnority voters underscores
the need for continuing Section 5, the preclearance provision of
the Voting Rights Act.

Section 5 of the Act requires certain jurisdictions with a
hi story of discrimnation to obtain approval or “preclearance”
fromthe U S. Department of Justice or the U S. District Court
in D.C. before they can put into effect any changes to voting

practices or procedures. Under the statute, federal approval
requires proof that the proposed change is not retrogressive,
i.e. does not have a discrimnatory purpose and “will not have

the effect of “denying or abridging the right to vote on account
of race or color.”1 One of the reasons Section 5 is such an
effective tool for preventing discrimnation is it allows

1 42 U.S.C. §1973c.



harnful voting |aws and practices to be evaluated and rejected
before they can take effect. The Suprene Court acknow edged t hat
Section 5 was an “uncommon exerci se of congressional power”, but
found that it was justified by the exceptional history of voting
discrimnation in the covered jurisdictions.?2

Whil e progress has been nade toward the inclusion of
mnority voters in the Anmerican political process, a careful
review of the Section 5 covered jurisdictions reveal that
di scrimnation in voting continues and the need for Section 5
remai ns. Public officials in covered states continue to adopt
el ection | aws and procedures that deny mnorities' equal access
to the political process. As recently as |ast year, a federal
court determ ned that South Dakota discrimnated against Native-
Anerican voters by packing theminto a single district to renove
their ability to elect a second representative of their choice
to the state | egislature. Bone Shirt v. Hazeltine, 336 F. Supp
2nd 976 (D.S.D. 2004). Unfortunately, South Dakota is not an
anomaly; there are countless other exanples of attenpts to
di sfranchise mnority voters and to dilute mnority voting
strength in Section 5 covered jurisdictions.

M nority Vote Dilution in South Carolina

A. Charl eston County Counci |

There is abundant, nodern day evi dence showi ng Section 5 is
still needed to protect the equal right to vote of mnorities in
the covered jurisdictions. Charleston County, South Carolina,
which prides itself on its aristocratic traditions and civility
is a case in point. In a 2004 opinion, the Fourth Circuit Court
of Appeal s unani nously affirned a decision of the district court
invalidating at-large elections for the Charleston County
Council. The court of appeals found that "evidence presented by
both parties supported the district court's conclusion 'that
voting in Charleston County Council elections is severely and
characteristically polarized along racial Ilines."" Uni t ed
States v. Charleston County, 365 F.3d 341, 350 (4th Cir. 2004).

The court of appeals further noted "the rarity with which
mnorities are elected is not unique to the County Council
di sproportionately few mnorities have ever won any of the at-
| arge elections in Charleston County." 1d.

Foll owi ng the election of several black candidates to the
ni ne menber Charl eston County school board in 2000, the county
| egi sl ative del egation, in what the district court described as

2 South Carolina v. Katzenbach, 383 U S. 301, 334 (1966).



an "episode[ ] of racial discrimnation against African-Anerican
citizens attenpting to participate in the local political

process," tried to change the nethod of elections to the system
used by the County Council and to |limt the board s fiscal

authority. These voting changes wuld have mde it nore
difficult for African Anmerican voters to elect their candi date
of choice. The neasures were passed by the |egislature but were
vet oed by the governor. After the 2002 elections, only one
African- American remai ned on the school board. United States v.
Charl eston County, 316 F.Supp.2d 268, 280, 286 n.23 (D.S.C

2003) .

Ot her factors contributing to mnority vote dilution found
by the courts included: "fewer financial resources" available to
m nority candidates to finance canpai gns; "past discrimnation
t hat has hindered the present ability of mnorities to vote or
to participate equally in the political process;" "[t]he on-
going racial separation that exists in Charleston County-
socially, economcally, religiously, in housing and business
patterns—[which] nakes it especially difficult for African-
Anmerican candi dates seeking county-wi de office to reach out to
and communicate with the predomnantly white electorate;"”
"significant evidence of intimdation and harassnent”™ of bl acks
"at the polls during the 1980s and 1990s and even as |late as the
2000 general election;" and "incidents of subtle or overt racial
appeal s" in canpaigns, such as white candidates distributing
dar kened photos of their black opponents to call attention to
their race. United States v. Charleston County, 365 F.3d at
351-53; 316 F.Supp.2d at 286 n.23, 294-95.

B. Charl eston County School District

In 2003, the state | egislature once again enacted, and this
time the governor signed, |egislation adopting the identical
met hod of elections for the Board of Trustees of the Charleston
County School District that had earlier been found in the county
council case to dilute mnority voting strength in violation of
Section 2 of the Voting Rights Act. Under the pre-existing
system elections for the school board were non-partisan, which
allowed mnority voters the opportunity to "bullet vote" and
el ect candidates of their choice in nulti-seat contests. That
possibility would have been effectively elimnated under the
proposed new partisan system

I n denying preclearance to the county's subm ssion, the
Departnment of Justice concluded that "[t]he proposed change
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would significantly inpair the present ability of mnority
voters to el ect candi dates of choice to the school board and to
participate fully in the political process.” It noted further
t hat :

every bl ack nmenber of the Charleston County del egation
voted agai nst the proposed change, sone specifically
citing the retrogressive nature of the change. CQur
investigation also reveals that the retrogressive
nature of this change is not only recogni zed by bl ack
menmbers of the del egation, but is recognized by other
citizens in Charleston County, both elected and
unel ect ed.

R. Al exander Acosta, Assistant Attorney General, to C. Havird
Jones, Jr., February 26, 2004.

Section 5 thus prevented Charl eston County from i npl enenti ng
a new and retrogressive voting practice, one which everyone
under st ood was adopted to dilute black voting strength and
insure white control of the school board. It also prevented the
need for an expensive and time consum ng |awsuit seeking to
i nval i date the new net hod of el ections under Section 2.

C. Statewide Redistricting in South Carolina

Statewi de redistricting in South Carolina follow ng the 2000
census provides another nodern day exanple of the continuing
raci al polarization that characterizes the political process in
the state. Racial polarization occurs when majority voters, by
bloc voting for its candidates in a series of elections,
systematically prevents an ethnic mnority fromel ecting nost or
all of its preferred candi dates. The consequences of racia
pol ari zati on can be devastating because it can deprive mnority
communities of a commtted advocate in councils of governnents.

In so doing, it inpacts the allocation of resources for
essential public services such as libraries, schools, public
safety, comrercial devel opnent affordable housing, and public
transportation.

In 2002, a three-judge court, after a reapportionnent
deadl ock by the state |egislature and the governor, inplenmented
a court ordered redistricting plan for the state's house,
senate, and congressional del egation. The court, which
consi sted of three South Carolinians (Judges Traxler, Perry, and
Anderson), noted that the:



di sturbing fact [of racially polarized voting] has
seen |little change in the |ast decade. Voting in
South Carolina continues to be racially polarized to a
very high degree, in all regions of the state and in
both primary and general elections. Statew de, black
citizens generally are a highly politically cohesive
group and whites engage in significant white-bloc
voti ng.

Coll eton County Council v. MConnell, 201 F.Supp.2d 618, 641
(D.S.C. 2002).

The three-judge court took special note that the governor
and the |egislature "have proposed plans that are primarily
driven by policy choices designed to effect their particular
parti san goals.” Id. at 628, 659. Those choi ces included
protecting incunbents and assigning the mnority population to
maxi m ze the parties' respective political opportunities.

M nority Vote Dilution In Georgia

A. The Switch to At-Large Voting

Fol | owi ng passage of the Voting Rights Act and its several
amendnments, which resulted in increased black registration and
political participation, a nunmber of jurisdictions which used
district elections switched to holding their elections at-Iarge.

The Suprene Court has noted the potential for discrimnation
inherent in at-large voting and why its adoption is subject to
scrutiny under Section 5:

Voters who are nenbers of a racial mnority m ght well
be in the majority in one district, but in a decided
mnority in the county as a whole. This type of
change could therefore nullify their ability to el ect
the candidate of their choice just as would
prohi biting some of them from voti ng.

Allen v. State Board of Elections, 393 U S. 544, 569 (1969).

From 1974 to 1993, nore than 100 |awsuits were brought
agai nst no fewer than 40 cities (in 41 lawsuits) and 62 counties
(in 67 law suits) in Georgia alone, challenging at-Ilarge
election plans as discrimnatory violations of either the
constitution, the Voting Rights Act, or both. O the 108
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lawsuits during this 19 year period in Georgia, nore than three-

quarters (72) were not resolved until 1983 or later. O these
72 cases, all but approxinmately five were resolved by the
creation of single nmenber districts, which allowed blacks the
opportunity to elect <candidates of their choice. The
persi stence of at-large voting schenes as a mechanismto dilute
mnority votes well into the 1980s and 1990s is a testanment to
the continued need for Section 5, as well as the w sdom of

Congress in reauthorizating the special provisions in 1982.

M nority Vote Dilution in South Dakota

Let me cite a present day exanple fromlIndian Country that
supports the extension of Section 5. As a result of the 1975
amendnents of the Voting Rights Act, two counties in South
Dakot a, Shannon and Todd, which are honme to the Pine Ridge and
Rosebud I ndian Reservations, respectively, becane subject to
Section 5 preclearance. 41 Fed. Reg. 784 (Jan. 5, 1976). Eight
counties in the state, because of their significant |Indian
popul ations, were also required to conduct bilingual elections—
Todd, Shannon, Bennett, Charles M x, Corson, Lyman, Mellette,
and Washabaugh. 41 Fed. Reg. 30002 (July 20, 1976).

W I liam Jankl ow, the Attorney General of South Dakota, was
outraged over the extension of Section 5 and the bilingual
el ection requirement to his state. In a formal opinion
addressed to the South Dakota secretary of state, he derided the
1975 anmendnents to the Voting Rights Act as a "facial
absurdity.” Borrowing the States' Rights rhetoric of southern
politicians who opposed the nodern civil rights novenent, he
condemmed the Voting Rights Act as an unconstitutional federal
encroachment that rendered state power "al nost meaningless.” He
quoted with approval Justice Hugo Black's famus dissent in
South Carolina v. Katzenbach, 383 U S. 301, 328 (1966) (which
held the basic provisions of the Voting Rights Act
constitutional), that Section 5 treated covered jurisdictions as

"l'ittle nmore than conquered provinces." Janklow expressed the
hope that Congress would soon repeal "the Voting Rights Act
currently plaguing South Dakota."” In the meantine, he advised
the secretary of state not to conply with the preclearance
requirenment. "l see no need," he said, "to proceed with undue
speed to subject our State's laws to a 'one-man veto' by the
United States Attorney General." 1977 S.D. Op. Atty. Gen. 175;

1977 W 36011 (S.D. A . G).



Al t hough the 1975 anendnents were never in fact repealed,
state officials followed Janklow s advice and essentially
ignored the preclearance requirenent. From the date of its
of ficial coverage in 1976 until 2002, South Dakota enacted nore
t han 600 statutes and regul ati ons having an effect on el ections
or voting in Shannon and Todd Counties, but submtted fewer than

ten for preclearance. The state did not begin neaningful
conpliance with Section 5 wuntil they were sued by tribal
menber s, represented by the ACLU, in 2002. Fol | ow ng

negoti ations anong the parties, the court entered a consent
order in which it directed the state to devel op a conprehensive
plan "that will pronmptly bring the State into full conpliance
with its obligations under Section 5." Qui ck Bear Quiver v.
Hazeltine, Civ. No. 02-5069 (D.S.D. Decenmber 27, 2002), slip
op. at 3. The state made its first subm ssion in April 2003,
and thus began a process that is expected to take up to three
years to conpl ete.

Because of Section 5 private plaintiffs were able bring a
| awsuit against South Dakota in order to conpel the state to
conply with the Voting Rights Act.

The Deterrent Effect of Section 5

There are also those who say we no |onger need Section 5
because there are few objections. That argunment overl ooks the
deterrent effect of preclearance. Just this year, in 2005, the
Georgia legislature redrew its congressional districts, but
before doing so it adopted resolutions providing that it nust
conply with the non-retrogression standard of Section 5. The
pl ans that it drew maintained the black voting age population in
the two majority black districts (represented by John Lewi s and
Cynt hi a McKi nney) at al nost exactly their pre-existing |evels,
and it did the sane for the two other districts (represented by
Sanford Bi shop and David Scott) that had el ected bl ack nmenbers
of congress. There was no objection by the Departnent of
Justice when the plan was submtted for preclearance. That does
not mean that Section 5 did not play a critical role in the
redistricting process. Rather, it means that Section 5 |ikely
encouraged the legislature to ensure that any voting changes
woul d not have a discrimnatory effect on mnority voters.

The Application of Section 5 by the Courts

Section 5 also continues in inportance because it is applied
by the federal courts. The three-judge court in Colleton County
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Council v. MConnell, the litigation filed after the governor
and the legislature in South Carolina deadlocked over
redistricting in 2001, concluded that it was obligated to conply
with Sections 2 and 5 of the Voting Rights Act and proceeded to
draw plans that maintained the state's existing majority bl ack
congressional district and actually increased the nunber of
maj ority black house and senate districts. 1d. at 655-56, 661,
666. The governor had argued that districts wth black
popul ations as |low as 44.61% provided black voters an equa

opportunity to elect candidates of their choice within the
meani ng of the Voting Rights Act. The court disagreed. Noting
the "high level of racial polarization in the voting process in

South Carolina,"” it concluded that "a mpjority-mnority or very
near mpjority-mnority black voting age population in each
district remains a mnimumrequirenment.” I|d. at 643 and n. 22.

In M ssissippi, which |ost a congressi onal seat as a result
of the 2000 census, both the state court and the federal court
becanme involved in the redistricting process and drew plans
relying upon the non-retrogression standard of Section 5 which
mai nt ai ned one of the districts as mgjority black. Smth v.
Clark, 189 F. Supp.2d 529, 535, 540 (S.D. M ss. 2002).

In Larios v. Cox, 314 F.Supp.2d 1357, 1360 (N.D. Ga. 2004),
in inplenmenting court ordered redistricting for the Georgia
house and senate to renedy a one person, one vote violation, the
court held that conplying with the popul ation equality standard
was "a paranmpunt concern in redrawing the mps." Next in
i nportance was "to insure full conpliance with the Voting Rights
Act . "

The district court in South Dakota adopted a court ordered
plan for the house and senate this year (2005) to cure a Section
2 violation in a vote dilution suit by Native Anericans. I n
creating new majority Indian districts, the court held that it
had adhered to the state's "redistricting principles,” which
i ncluded "protection of mnority voting rights consistent with
the United States Constitution, the South Dakota Constitution,
and federal statutes.”™ Bone Shirt v. Hazeltine, CIV. 01-3032-
KES (D.S.D. Aug. 18, 2005), slip op. at 12-3.

Foll owi ng the 2000 census, the city of Albany, Georgia,
adopted a new redistricting plan for its mayor and commi ssion to
repl ace an existing nal apportioned plan, but it was rejected by
t he Departnment of Justice under Section 5. The departnent noted
that while the black popul ation had steadily increased in Ward 4
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over the past two decades, subsequent redistrictings had
decreased the black population "in order to forestall the
creation of a majority black district.” The letter concl uded
that it was "inplicit" that "the proposed plan was designed with
the purpose to limt and retrogress the increased black voting
strength in Ward 4, as well as in the city as a whole."™ J.
M chael Wggins, Acting Assistant Attorney GCeneral, to Al
G i eshaber, Jr., City Attorney, Septenmber 23, 2002.

In June 2003, the city submtted a second redistricting plan

to the Departnent of Justice for preclearance. 1In response, the
departnment requested additional information to enable it to nake
a determ nation whether the plan conplied with Section 5. I n

i ght of the pendency of a nunicipal election in Novenmber 2003,
the city notified the departnent that it was withdrawing its
submtted plan, and that the upcom ng election would be held
under the existing 1990 plan, despite the fact that it contained
an unconstitutional deviation anong districts of 53%

Bl ack residents of the city, represented by the ACLU,
brought suit to enjoin further use of the nmal apportioned pl an,
and requested the court to supervise the construction and
i mpl emrentation of a renmedial plan that conplied with one person
one vote and the Voting Rights Act. 1In a series of subsequent
orders, the court granted the plaintiffs' notion for summary
judgnment, enjoined the pending elections, adopted a renedial
pl an prepared by the state reapportionnment office, and directed
that a special election for the mayor and city conm ssion by
held in February 2004. The court enphasized that "[i]n draw ng
or adopting redistricting plans, the Court nust also conply with
Sections 2 and 5 of the Voting Rights Act.” Under the court
ordered plan, blacks were 50% of the popul ation of Ward 4, and a
substantial majority in four of the other wards. Wight v. Gty
of Al bany, Georgia, 306 F.Supp.2d 1228, 1235, 1238 (MD. Ga
2003), and Order of Decenber 30, 2003. But for Section 5,
el ections would have gone forward under a plan in which
pur poseful discrimnation was "inplicit," and which could only
have been challenged in tinme consum ng vote dilution litigation
in which the mnority plaintiffs would have borne the burden of
proof and expense.

Concl usi on

These cases from South Carolina, Georgia, Mssissippi, and
Sout h Dakota are the proverbial tip of the iceberg. I would
like to submt for the record an article |I wote that was

9



published this year by the American |Indian Law Revi ew on voting
rights litigation in South Dakota since the 1982 extension and
amendnent of the Voting Rights Act. Laughlin MDonal d, "The
Voting Rights Act in Indian Country: South Dakota, A Case
Study,” 29 Aner. Ind. L. Rev. 43 (2004-2005). | have also
witten a chapter on nodern voting rights litigation throughout
I ndian country for a book scheduled to be published by the
Russel | Sage Foundati on.

The continuing voting rights violations throughout the
Section 5 covered jurisdictions, the deterrent of Section 5, as
well as the role the Courts have played in thwarting attenpts to
dimnish mnority voting strength underscores the continuing
need for the extension of Section 5 of the Voting Rights Act. W
at the ACLU are preparing a report on the voting rights
litigation in which we have been involved since the 1982
extension of the Voting Rights Act, anobunting to sone 300 cases.

W wll, of course, share all of these reports with this
commttee and are confident they will help make the case for the
extensi on of Section 5.
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